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TALI Mission Statement
The Texas Association of Licensed 

Investigators is an organization 

that promotes and encourages the 

highest standards of professionalism 

among licensed private 

investigators through information, 

education, training, legislative 

action, membership support 

and networking.

TALI Code of Ethics
All members of the Texas 

Association of Licensed Investigators 

will subscribe to the following Code 

of Ethics:

• To be professional and to 

demonstrate integrity and honesty 

as an investigator and as a 

member of TALI.

• To give each client a full 

explanation of the work to be 

performed, rates to be charged 

and reports to be rendered.

• To preserve as confi dential 

all information received in an 

investigation unless directed 

otherwise by the client or 

unless under specifi c order or 

legal authority.

• To conduct all aspects of 

investigation within the 

bounds of legal, moral and 

professional ethics.

• To apprise clients against any 

illegal or unethical activities and 

to cooperate with law enforcement 

or other governmental agencies, 

as required by law.

• To constantly strive for 

improvements as a professional, 

to respect the rights of others 

and to insure the same from 

ones employees.

• To loyally support TALI, its aims, 

purposes and policies as long as 

one remains a member.

visit our website
www.tali.org
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From the President

▼

MARK GILLESPIE, TCI
Presid ent, TTI Editor 
Texas Association of 
Licensed Investigators

OUR CONFERENCE IN HOUSTON SEVERAL weeks ago, “Using Specialists to Enhance Your 

Profitability,” was a tremendous success as our cast of experts provided outstanding information 

that will surely enhance our businesses and professionalism. As many of you know, planning and 

executing a conference is not an easy task, and a tremendous amount of work goes on behind 

the scenes for many months. I want to thank Carla Hunt, TALI’s executive administrator, for the 

wonderful job she did working with the hotel staff, vendors and sponsors and streamlining the 

registration process. Carla is a true giver and works hard to ensure our needs and expectations 

are fulfilled. Special thanks also to Melanie Bacom (wife of Brad Bacom) and Julie Martin (wife 

of Ed Martin) for their help and assistance. They always bring smiles, laughter and warm feelings 

wherever they go! And finally, I’d like to mention two young all-stars that helped at the registration 

table. Bill Pellerin’s lovely daughter, Leslie Pellerin, and Elijah Turner, a CJ student at Prairie View 

A&M University, were extremely helpful! 
We were also honored to have Tim O’Rourke join us! Tim is president of the Florida Association of 

Licensed Investigators (FALI) and helped launch The Big Three (California Association of Licensed 

Investigators-CALI; Texas Association of Licensed Investigators-TALI; and Florida Association 

of Licensed Investigators-FALI), which is a reciprocal association membership program where 

a member can join all three associations at a discounted rate and reap the benefits from each 

association. Glad you could join us, Tim. Unfortunately, CALI President Michael Julian was not able 

to attend. We look forward to joining Tim at FALI’s conference in May!

Attending TALI conferences has to be one of the most rewarding professional experiences for 

me. It’s always great to see old friends, make new ones, and share experiences and knowledge 

with them. If you are a conference regular, you know what I mean. If you have never attended, 

you are missing a great growth opportunity. I look forward to seeing you in Austin Sept. 3-5, 2014, 

at the AT&T Executive Conference Center on The University of Texas at Austin campus where 

we will help you realize what it takes to grow your business into a top PI agency. Our theme, 

“From the Minors to the Big Leagues in the World of Private Investigations,” will be one conference 

you won’t want to miss!

I would like to recognize and applaud our colleagues, students and graduates from the University 

of North Texas Professional Development Institute (PDI) PI Certification Program. I have been 

extremely impressed by the professionalism and caliber of PDI students. Dr. Scott Belshaw and his 

staff have done a remarkable job developing a first-rate PI certification program. I urge graduates to 

find a mentor nearby and apply your newly acquired skills under the licensure of a veteran business 

owner before opening your own business.

When you see John Chism, take a moment to give him a hug, shake his hand, or pat him on 

the back and thank him for his faithful service to not only TALI but the security and investigations 

profession in Texas as  chairman of the Private Security Board. We cannot thank John enough for the 

outstanding work and commitment he has given to support our profession. Thank you, Mr. Chairman!

Finally, TALI is a great place to serve and represent hundreds of PIs in Texas and across the 

nation as well as shape our profession. I recommend that you seriously consider getting involved as 

a TALI director and help our association continue to set the standard for PI associations worldwide. 

I am honored and proud to be your president. Each one of you has touched my heart in a special 

way. Thank you!

Let’s Roll!

Mark Gillespie
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of an expectation that employers give 

applicants with disqualifying criminal 

history information an opportunity 

to “demonstrate that the exclusion 

does not properly apply to him.” In 

this situation, the employer would be 

expected to review information provided 

by the applicant, including whether he 

completed rehabilitation programs, 

“the facts or circumstances surrounding 

the offense,” and employment and 

character references. The guidance 

also suggested that employers remove 

the criminal history inquiry from the 

employment application and delay such 

inquiry until after the applicant has been 

interviewed by the employer.

The EEOC is not a regulatory agency, 

meaning that it cannot publish regulations 

by which employers must abide. Rather, 

it is a law enforcement agency charged 

with bringing employers who are believed 

to have violated Title VII of the Civil 

Rights Act of 1964 or any of the other 

employment-related laws the Commission 

is charged with enforcing.

Therefore, the EEOC’s guidance 

documents are not “the law of the land.” 

They are merely the Commission’s view 

of what constitutes discrimination under 

the law. It is up to courts, not the EEOC, 

to determine whether discrimination 

actually took place. On some issues, 

the courts have shown deference to the 

EEOC’s guidance documents but in the 

area of employers’ use of criminal history 

information, the courts have not been kind 

to the EEOC. Each case that has been 

decided went in favor of the employer. 

In fact, no plaintiff has won a Title VII 

case with regard to an employer’s use of 

criminal records since 1975. 

On July 24, 2013, in response to 

the EEOC’s guidance and a couple of 

related discrimination suits against 

BMW and Dollar General, the attorneys 

general of West Virginia, Alabama, 

Colorado, Georgia, Kansas, Nebraska, 

South Carolina and Utah sent a letter 

to the EEOC’s Chair protesting the 

EEOC’s “attack on criminal background 

checks in the hiring process.” The letter 

detailed the importance of employment 

background screening and expresses 

the belief of the attorneys general that 

the “policy guidance — and the recently 

The State of Texas 
vs. The Equal 
Employment 
Opportunity 
Commission

BY  MIKE COFFEY

▼
Business

IN APRIL 2012, THE EQUAL 

Employment Opportunity Commission 

(EEOC) issued a new policy guidance on 

the use of criminal records by employers. 

The purported intent of the document was 

to lay out the EEOC’s policy for identifying 

when an employer’s process and criteria 

for reviewing applicants’ or employees’ 

criminal history information will be 

viewed as discriminatory. According to 

the guidance:

The Commission intends this 

document for use by employers 

considering the use of criminal 

records in their selection and 

retention processes; by individuals 

who suspect that they have been 

denied jobs or promotions, or have 

been discharged because of their 

criminal records; and by EEOC staff 

who are investigating discrimination 

charges involving the use of criminal 

records in employment decisions.

The guidance went beyond previous 

EEOC guidance and court decisions on 

this topic, adding new expectations for 

employers’ review of criminal records. 

The most notable change was the addition 

How We How We 
Got Here: Got Here: 
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filed lawsuits — incorrectly apply the law.” 

The letter continued:

We are troubled that your agency’s 

true purpose may not be the correct 

enforcement of the law, but rather 

the illegitimate expansion of Title 

VII protection to former criminals … 

Your real target appears to be the 

perceived unfairness of judging an 

individual — of any race — solely by 

his or her past criminal behavior … 

But no matter how unfair a bright-line 

criminal background check might 

seem to some, it is not your agency’s 

role to expand the protections 

of Title VII under the pretest of 

preventing racial discrimination. 

If Congress wishes to protect 

former criminals from employment 

discrimination, it can amend the law.

In response to the attorneys general’s 

letter, EEOC Chair Jacqueline Berrien 

responded with her own letter on Aug. 

29, 2013. She noted but did not deny the 

attorneys general’s claim that the EEOC 

was trying to create a new protected 

class. She did state that she wanted 

“to make clear that it is not illegal for 

employers to conduct or use the results 

of criminal background checks, and the 

EEOC never has suggested that it is.” 

In effect, her letter restated the high 

points of the policy guidance without 

addressing the core issues of the 

attorneys general’s letter.

On Nov. 4, 2013, Texas Attorney General 

Greg Abbot filed suit against the EEOC 

and Chair Berrien, seeking “declaratory 

and injunctive relief against the Equal 

Employment Opportunity Commission 

(EEOC) and its recently promulgated 

‘enforcement guidance.’” 

According to the lawsuit, “The state of 

Texas and its constituent agencies have 

the sovereign right to impose categorical 

bans on the hiring of criminals, and the 

EEOC has no authority to say otherwise.” 

The attorney general disputed the legal 

philosophy behind the guidance and the 

EEOC’s right to enforce the guidance 

against employers who are following 

state laws limiting individuals with certain 

offense histories from certain occupations.

The Texas suit asks the court to 

acknowledge the state’s right to prohibit 

certain former offenders from particular 

occupations, find the EEOC’s enforcement 

guidance unlawful, and direct the EEOC 

not to allow individuals to sue the state 

of Texas as an employer based upon the 

EEOC’s interpretation of Title VII.

The EEOC has subsequently 

responded, asking the court to dismiss 

the case on the grounds that the state of 

Texas has no right to sue because it has 

suffered no injury from the publication of 

the guidance. 

In December of 2012, the U.S. 

Commission on Civil Rights (USCCR) held 

a hearing with 17 speakers to examine 

the EEOC’s guidance. It was not until 

February of this year, however, that the 

consequential report, “Assessing the 

Impact of Criminal Background Checks 

and the Equal Employment Opportunity 

Commission’s Conviction Records 

Policy,” was released. The opening of 

that report is a great primer on the history 

of the litigation and regulatory history 

surrounding employers’ use of criminal 

history. The testimony of each of the 

17 speakers is included in the report, 

followed by divergent opinions on the 

use of criminal history and the EEOC’s 

guidance by the USCCR commissioners. 

Alas, consensus was not reached.

As the tumult surrounding the EEOC’s 

policy guidance continues and its 

cases against BMW and Dollar General 

progress in the courts, there is still much 

to be decided by the courts. Employers 

and those providing criminal history 

background investigations to them would 

be wise to follow these issues closely. ●

Mike Coffey is a Senior Professional in 

Human Resources (SPHR) and president 

of Imperative Information Group, a human 

resources consulting firm and provider of 

employment background investigations 

and other forms of business due diligence. 

He is also a private investigator licensed 

by the state of Texas. He is a past director 

of the National Association of Professional 

Background Screeners (NAPBS) and the 

Texas Association of Licensed Investigators 

(TALI). He is a founding member of 

Concerned CRAs and the 2013 president 

of the Fort Worth Human Resource 

Management Association.
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I THINK YOU’RE KIDDING YOURSELF, 

or just biding time, if you don’t love 

what you do in the role of a private 

investigator. You have to love it because 

the monetary rewards are not excessive, 

the hours can be deplorable and you 

are seldom going to be appreciated 

for ferreting out the truth of a case.

So why do it? Because you have an 

ingrained sense of fair play, of making the 

legal system work the way it’s supposed 

to. It’s finding the mistakes that have been 

made on an investigation, the questions 

not asked or discrepancies that have 

gone unacknowledged. It’s finding that 

elusive witness. It’s the compulsion to put 

together all the tiny little puzzle pieces 

and come up with that beautiful picture.

I very much like the saying of the 

fictional private investigator Elvis Cole 

(created by Robert Crais), “I chase the 

darkness to make room for the light.”

A large part of this trek to the truth 

involves interviewing witnesses. It’s 

important to remember three things to 

start with: 1) prepare for your interview 

by knowing what you need to find out 

or confirm, 2) be flexible if the interview 

takes you in a different direction, and 

3) listen instead of doing all the talking. 

Remember, those witnesses know (or 

allegedly know) something that you don’t. 

So why do so many investigators wind up 

talking through most of the interview?

WHAT DOES THE WITNESS 

REALLY KNOW?

Throw your preconceived ideas of what 

the witness is going to say out the window. 

However, be prepared to reel them back 

in if you need to! Keep in mind previous 

statements the witness allegedly made. 

Why? Because it’s possible that whoever 

took that first statement fit what was said 

to their needs and their own ideas of where 

their investigation needed to go. Obtain 

the new statement, and then ask the 

witness why there would be a discrepancy. 

Are they deliberately being false? Has 

time made them forget? Did they not say 

what was attributed to them in the first 

place, or were they misunderstood?

LOOK FOR COMMON GROUND

When I approach a witness, I try to take in 

the person, the property, the surroundings 

Investigations

Criminal 
Defense: 

The Art of 
Interviewing 

Witnesses 
BY  J.J. GRADONI

▼

8  Spring 2014 | THE TEXAS INVESTIGATOR | www.tali.org



and their belongings. I find something that 

I have in common with them or something 

I admire or at least appreciate. It could be 

they have a festive door knocker — it really 

doesn’t matter, as long as you are giving 

off a friendly and non-threatening vibe. 

I’m thrilled when witnesses have a dog 

because most people will like you better 

if you recognize what a fine specimen 

their canine pal is (despite the possibility 

that fine specimen would eat you given 

the opportunity). I often speak to the dog 

before I introduce myself to the witness.

BECOME THEIR “FRIEND”

It’s really simple. If the roles were 

reversed, what would be less annoying to 

you? Let’s say you are involved in doing 

something at home and there is a knock 

at your door. You answer the door to find 

Joe Friday firing off questions. If it were 

me, I would shut that down pretty quick 

and get back to whatever I was doing 

before the rude interruption. In the end, 

I probably wouldn’t try to be helpful at all.

As trite as it sounds, when I come 

to your doorstep, I am the friend you 

haven’t met yet. I’m not afraid to ask for 

your help, and I’m not afraid that I will be 

viewed as being stupid or silly. I’m not 

running for mayor, and I really want to 

gain what you know. People like to feel 

that they are smarter than you and many 

can’t resist a plea for help on a case. 

Most people like to talk and here you 

are regarding them as a cross between 

Superman and Martin Luther King.

BE FLEXIBLE

How would you feel if you lost a loved 

one in a shooting and an investigator for 

the devil’s defense showed up at your 

door? When a witness tells you in many 

colorful phrases that they aren’t going to 

talk to you, be respectful but ask what 

they want to see happen to the defendant. 

Sometimes that can open up the door, 

and they spew their bottled-up emotions. 

I’ll never forget one lady who told me that 

under no circumstances was she going to 

talk to me. I asked her what she wanted 

to see happen to the defendant, and she 

said, “I want to go in that courtroom and 

electrocute him with my eyes.” “Help 

me understand,” I said. “I don’t know 

him and you do.” From there we had a 

two-hour conversation, which was not 

particularly helpful to the defendant, 

but it did present information that was 

important for the defense attorney to 

know before it blindsided him in trial.

RESPECT

Let me digress to mention that a 

defendant’s family should also be shown 

respect. Sure, sometimes you may talk 

to family members and have a pretty 

good idea why the defendant turned 

out that way. But in many cases, the 

family is as heartsick and bewildered 

as the victim’s family. There are many 

victims after a crime. Don’t talk to them 

like you are the police. They may have 

information that is helpful to your case.

SEEK THE TRUTH

What about a reluctant witness that 

hasn’t lost a loved one in the crime but 

just looks at you with the suspicion that 

you collect chainsaws in your basement 

for nefarious purposes? They bray at you, 

“I’m not helping the defense!” Impress 

upon them that all you are after is the 

truth; you just want to understand what 

happened. If the facts “show this guy did 

this” then it is important for the attorney to 

know. Again, the witness can then relate 

to your stupid self why they know your 

defendant is headed for a conviction.

GET ON THE SAME PAGE

A trick I’ve used during the interview is 

mirroring the facial expressions and body 

posture of the witness. We’re really on 

the same side. I’m just the misguided 

investigator asking for their help, unaware 

that I am on the defense team for ‘Attila 

the Hun.’ Of course, I never say anything 

disparaging that might come back to 

haunt me later, but through expression the 

witness thinks we are on the same page.

LISTEN CLOSELY 

Let’s say we are talking to a witness that 

is happy to talk to you and launches 

into their rendition of events. Are they 

telling you the truth or at least the truth 

as they know it? Listen, really listen. 

Don’t be formulating your next question 

while they’re talking, and don’t think 

you know what the answer will be 

while you start considering your lunch 

break if they would ever quit talking. 

Are they telling you the truth or 

only part of the truth? Listen for catch 

phrases like “basically,” “for the most 

part” and “pretty much.” That means 

there are instances when that didn’t 

apply. They’re leaving something out 

that they know, and that something may 

make a huge difference in the outcome 

of the trial. Ask what they mean, and 

is there something else? People will 

most often lie by omission rather than 

commission because it’s easier to 

not tell you everything than it is to lie 

outright. Truthful responses tend to be 

spontaneous. Beware of people who 

tell you, “That’s a good question!” while 

they figure out how to not answer your 

question. If the witness says, “I knew you 

were going to ask me that,” find out why 

they are concerned about the question.

LOOK FOR PATTERNS

Recognize the pattern of how people 

answer your questions. Do they pause 

before each answer? That just may be 

their ordinary pattern of speech. But 

do they seem to answer spontaneously 

during most of the interview and then 

pause before a certain question? Does 

that seem to need a more in-depth look?

ASK NEUTRAL QUESTIONS

Your questions should be asked 

in a neutral manner because the 

There are many victims after a crime. Don’t talk 
to them like you are the police. They may have 
information that is helpful to your case.
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witness should not feel that you have 

a preconceived notion about the 

answer. If the witness believes you 

have already decided on the answer 

to the question, they may take the 

path of least resistance and agree 

with you when it is not necessarily 

the truth, or the whole truth.

KEEP THE GUESS WORK OUT

Don’t be afraid to ask for clarification or 

repeat a question if you don’t understand 

something the witness says. Don’t guess 

at what the witness meant — KNOW what 

they meant.

HAVE WE MISSED ANYTHING?

Ask your witness if there is anything else 

important to know that has not been 

asked. Sometimes you may be surprised 

to get information that has not yet 

surfaced in the investigation.

GOOD MANNERS PAY OFF

Don’t forget to thank your witness at the 

conclusion of the interview. Be courteous 

and kind. You may need to speak to them 

again, and you need that door to remain 

wide open! Remember, they are helping 

you do your job.

SEEKING CONTINUOUS 

IMPROVEMENT

Every time I walk away from an interview, 

I reflect on it and recognize that I could 

have asked a question differently or used 

a better approach that may have yielded 

better results. I make a mental note for the 

next time I talk to a witness under similar 

circumstances. But after reflection and 

documenting the results of the interview, 

I let it go. I don’t beat myself up over it or 

unduly congratulate myself. I am content 

knowing that I have been as thorough 

as possible.

TAKE PRIDE IN YOUR JOB

If you judge your success by how many 

not guiltys or dismissals you get, then 

this business is going to break your 

heart. Instead, if you know you have 

followed all logical (and sometimes out 

of the box) leads, then you have done 

your part in making the system as fair 

as you can. And even if you think you have 

developed information that the attorney 

chooses not to use, remember that all 

you can do is provide the ammunition — 

the attorney has to load it and shoot it. 

Take pride in doing your job to the best 

of your ability and let the rest go — it will 

probably make for a longer career as a 

private investigator.

Like Elvis Cole, take pleasure 

that you have chased the darkness 

and made room for the light. ●

J.J. Gradoni has been president and owner 

of Gradoni & Associates (Houston, Texas) 

since January 1988. Prior to forming the 

firm, he worked 14 years in law enforcement 

and has extensive experience investigating 

and supervising investigations dealing 

in narcotics, property crimes, fraud and 

fugitives. He is recognized by local law 

enforcement officials as an expert in 

investigating white-collar crimes. Since 

the firm’s inception in 1988, Gradoni has 

been involved as a lead investigator and/or 

case manager in more than 200 capital 

murder cases at the Federal level and seven 

different jurisdictions in Texas, to include 

the highly publicized Clara Harris and 

Andrea Yates cases. www.gradoni.com
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frequently perform a series of screening 

and confirmation test procedures that 

can identify and quantify a few hundred 

commonly encountered abused drugs and 

prescription medications, but occasionally 

a specific test may need to be performed 

for a particular compound. For example, 

a 39-year-old white female was found 

unresponsive in her hotel bed with an 

acquaintance performing 

CPR on her when 

fire-rescue responded 

to the scene. She was 

transported to the ER where 

hospital staff continued 

advanced cardiovascular 

life support (ACLS) 

protocols until her death.

Numerous medications were found 

at the scene, and the deceased had 

an extensive history of prescription 

medication drug abuse. Several days 

prior to death, the deceased was fighting 

off a severe infection that included 

a body temperature of 106 degrees. 

Routine preliminary and confirmatory 

toxicology tests found therapeutic blood 

concentrations of diphenhydramine, 

clonazepam, diazepam, nordiazepam, 

temazepam, oxazepam, lorazepam, 

meprobamate, methocarbamol, 

guaifenesin, topiramate, acetaminophen 

and ciprofloxacin. Included with the 

medications found at the scene was a 

bottle of the sedative, chloral hydrate. This 

drug and the metabolites, trichloroethanol 

(TCE) and trichloroacetic acid (TCA), 

cannot be detected by general drug 

analyses using Gas Chromatography/

Mass Spectrometry (GC/MS) or 

Liquid Chromatography Tandem 

▼
Forensics

As the finders of fact, private investigators review extensive materials during the course of civil and criminal investigations. This may 

include cases of toxicology ranging from driving under the influence cases to unexpected deaths of unusual or unanswered circumstances 

where scientific evidence and forensics plays a key role. There are many forensic specialties, and in this issue, we highlight the forensic 

toxicologist. I have asked such an expert, Forensic Toxicologist Harold Schueler, Ph.D., to contribute some of his experiences and cases 

that we have shared in consultations. Dr. Schueler has an extensive background, which includes serving as the chief toxicologist in the 

death of Anna Nicole Smith and testifying in the consequential litigation. With today’s growing use and abuse of drugs — from street to 

pharmaceutical — knowing the circumstances and processes of forensic toxicology can play an important, and potentially overlooked, role. 

- Dean A. Beers, CLI, CCDI – Forensics Editor, Associates in Forensic Investigations, LLC

FORENSIC TOXICOLOGY – 
Shedding Light on the Truth
BY  DR. HAROLD SCHUELER

ACCORDING TO THE CHEMICAL 

ABSTRACTS Service (CAS) Registry 

system of the American Chemical 

Society, there are more than 82 million 

unique chemical substances that have 

been identified and registered. Many of 

these compounds are not considered to 

be illicit drugs, medications or poisons; 

however, even the most sophisticated 

forensic toxicology laboratories, equipped 

with highly technical instrumentation, 

are only capable of detecting several 

hundred, to possibly just a few 

thousand of these compounds. The 

recent influx in designer drug abuse 

involving the synthetic cannabinoids 

(Spice), substituted cathinones (bath 

salts) and substituted amphetamines 

has significantly increased the number 

of compounds these laboratories are 

expected to routinely detect and quantify. 

I n this era of escalating laboratory 

regulations and accreditations, legal 

expectations and government budget 

cuts, both public and private forensic 

toxicology laboratories are struggling 

to keep pace with these demands while 

producing quality toxicology results 

within mandated turnaround times. Now 

more than ever, forensic toxicologists are 

being consulted to challenge all aspects 

of laboratory testing, accreditation and 

interpretation of the toxicology results.

Toxicologists have always relied heavily 

on information gathered by investigators 

at a death scene in order to determine 

if specialized testing may be required 

in addition to the routine drug testing 

established by protocol. Laboratories 
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Mass Spectrometry (LC/MS/MS); but 

instead, chloral hydrate, TCE and TCA 

require analysis by Headspace GC/MS, 

which the majority of forensic toxicology 

laboratories do not have available. 

As expected, chloral hydrate was not 

detected in the blood, since the half-life 

for chloral hydrate is only about 4 minutes 

and the deceased survived for some 

time after ingesting the drug. Both the 

TCE and TCA blood concentrations 

were in the respective toxic ranges, and 

the ratio of the two metabolites was 

consistent with repeated administrations 

of chloral hydrate over a couple of days. 

The primary cause of death was listed 

as acute combined drug intoxication 

with abscesses to the buttocks and viral 

enteritis as contributing causes of death, 

and the manner of death was accident.

Another situation in which the death 

investigation information facilitated the 

assignment of toxicology testing involves 

a 28-year-old white male who was found 

dead in his home a few days after a 

hurricane struck the area. There were no 

significant pathological findings, and all 

routine toxicological tests were negative for 

alcohol, drugs of abuse and prescription 

medications. Upon further review of the 

decedent’s residence, the windows were 

still covered by hurricane shutters and a 

charcoal grill was found inside the house. 

Since space heaters are not frequently 

used in southern Florida, carbon monoxide 

analyses were not generally performed 

unless the death involved enclosed 

vehicles, fires, or in cases after hurricanes 

when individuals use their generators 

inside the house or close to an open 

window. In this case, the decedent was 

cooking on a grill inside the house and 

died from carbon monoxide poisoning.

Forensic toxicologists are also 

consulted on various cases to review 

the toxicological findings in death 

investigations in order to provide a 

possible alternative determination of the 

manner and cause of death. One such 

case involved an undisputed gunshot 

wound to the head. The assignment was 

to review official records, reports and 

photographs and to offer an opinion as 

to the cause of the fatal injury especially 

to determine whether the decedent had 

committed suicide as reported. There were 

more than 100 photographs, several dozen 

pages of reports, records and statements 

that indicated the decedent was found 

supine in his bed with both hands 

clenched and in a semi-pugilistic position. 

A semi-automatic handgun was found next 

to his left side in the blanket. A contact 

gunshot wound was determined to be near 

the left temple, and the exit was at the right 

ear lobe. The deceased’s identification 

had been removed from his wallet, which 

was on the television in his bedroom, 

and placed on the kitchen counter next 

to a note initially thought to be a suicide 

note but later determined to be from his 

girlfriend. The toxicology results from 

the autopsy report included lethal levels 

of methadone and another prescription 

drug. The trajectory was confirmed as 

consistent with a likely position at the 

time of the gunshot, and the blood spatter 

was consistent with the gunshot being 

either self-inflicted or inflicted by another 

person. The decedent was right handed. 

An important fact that was noted in the 

review but neither in the autopsy nor 

investigative reports was the presence 

of frothy blood, which is often present in 

opiate overdoses. Additional consultation 

with a forensic toxicologist confirmed 

that the levels of the drugs would have 

incapacitated the decedent, leaving him 

unable to manipulate a handgun and self-

inflict the gunshot wound. The gunshot 

was determined to be perimortem; 

however, the cause of death could not 

have been due to the gunshot wound.

The need for forensic toxicologists 

as consultants is apparent considering 

all of the growing demands confronting 

the forensic toxicology laboratories. 

These laboratories have always had 

difficulties keeping up with new drugs, 

turnaround times, increased legal 

requirements and decreased funding, but 

now they are faced with the additional 

onslaught of designer drugs, federal 

regulations and accreditations which, as 

an unintended consequence, can affect 

the comprehensiveness or quality of the 

toxicology results. Forensic toxicology 

consultants can provide a different, 

unencumbered perspective not affected 

by the pressure that exists in today’s 

forensic toxicology laboratories. ●

Dr. Harold Schueler is currently a forensic 

toxicology consultant and has authored 

several peer-reviewed journal articles and 

lectured many times to law enforcement, 

attorneys, laboratory and medical 

professionals, and civic groups regarding 

various aspects of forensic toxicology.

Previously, Dr. Schueler earned his B.A. in 

chemistry from Kenyon College and his M.S. 

and Ph.D. in biochemistry from the University 

of Cincinnati. After graduate school, he 

became a toxicologist for two years and 

subsequently the chief of toxicology for six 

years at the Hamilton County Coroner’s 

Office in Cincinnati, Ohio. He accepted the 

chief toxicologist position with the Broward 

County Medical Examiner’s Office in Fort 

Lauderdale, Fla., where, for 15 years, he 

supervised a forensic toxicology laboratory 

that conducted analyses on medical 

examiner, law enforcement, drug court and 

drug rehabilitation cases. For a short stint, 

he was the laboratory director at Bio-Tox 

Laboratories in Riverside, Calif. He has 

testified as an expert witness in numerous 

court cases, including some high-profile trials 

involving postmortem toxicology in death 

investigations and antemortem toxicology 

in driving under the influence (DUI) traffic 

investigations. He holds active membership 

in the Society of Forensic Toxicologists 

(SOFT) and the American Chemical 

Society (ACS). He can be contacted at 

hschuelertox@hotmail.com or 951-313-3174.

Now more than ever, forensic toxicologists are being consulted 
to challenge all aspects of laboratory testing, accreditation 
and interpretation of the toxicology results.

Read the digital edition at www.naylornetwork.com/tli-nxt | Spring 2014  13



LIVE 
Feature

T
he world of firearms training is literally built upon the 

graves of the good men and women who died because 

of the improper and inadequate training they received. 

We at Front Sight Firearms Training Institute in Nevada 

are humbled and very fortunate to be able to learn from 

their misfortunes and mistakes. We will forever be students of real-world 

gunfights because that’s how we determine what works and what fails. 

We pride ourselves on being “Sometimes an instructor, always a student.”

BY  BRAD ACKMANBY BRAD ACKMAN

LESSONS FROM THE FIELD

Entire volumes have been written 

comparing training on the range to 

performance on the street. For those 

new to the subject, let me illuminate just 

a few examples. The industry standard 

of firearms training 40 years ago was a 

complete joke by today’s standards. The 

California Highway Patrol (CHP) is a good 

example. CHP officers were shooting .38s 

▼
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enemy’s. One of the FBI agents had 

exactly that, and even though he was 

seriously wounded, he finished the fight.

ACTIVE SHOOTER POLICIES

In April of 1999, two disgruntled students 

at Columbine High School started shooting 

their fellow students inside the school. 

The first shots were fired at 11:19 a.m. 

The 911 calls went out immediately as 

gunfire and screaming filled the air. 

Every nearby agency responded, and 

the officers gathered to talk about their 

options. Lengthy discussions ensued 

about jurisdictions, tactics, rescuing the 

wounded, determining good guys from 

bad, bomb threats, etc. More gunfire and 

screaming. More 911 calls. The shooting 

continued for 49 minutes, until 12:08 p.m. 

SWAT entered the building at 1:09 p.m., 

which was 110 minutes after the shooting 

started and 61 minutes after the shooting 

stopped. The only task remaining was 

to count the bodies; 13 students and 

teachers were dead. Add the two bad guys 

who committed suicide for a total of 15. 

 Americans were outraged at the 

approach that law enforcement took at 

Columbine, even if it was in accordance to 

departmental policy. Waiting, studying and 

setting up perimeters, is no way to stop the 

bad guys and save innocent lives. George 

Patton was correct in his estimation that 

a good plan executed now is better than a 

perfect plan executed later. And that is the 

exact offshoot of the Columbine mayhem. 

Most law enforcement agencies now 

have a firm “Active Shooter” policy, which 

simply instructs officers to go in and shoot 

the bad guy, as soon as possible, and 

worry about other things later. It seems 

so intuitive, doesn’t it? But “Go shoot the 

shooters” was not departmental policy 

until after Columbine. The Active Shooter 

policy has saved numerous students and 

staff since 1999, and the Virginia Tech 

shooting in 2007 is an example. Yes, it was 

bad; but without the lessons learned from 

Columbine, it would have been far worse.

THE VALUE OF TRAINING

The above shootings are only three 

examples from a long list. But you get 

the point. At Front Sight, we attempt to 

integrate all these real-world examples into 

of four CHP officers one night in April of 

1970 in Newhall, just outside of L.A. From 

the Newhall shooting emerged the current 

training standard of practicing with your 

carry ammunition, dumping empty brass to 

the ground, reloading revolvers six rounds 

at a time using a speed loader, and training 

with every weapon you might encounter. 

This all seems pretty basic today, but 

good men had to die to spark change.

COMBAT MINDSET

In April of 1986, the FBI in Miami was 

hunting for a couple of murderous 

bank robbers who were leaving quite 

a bloody wake behind them. The FBI 

agents spotted the suspects driving in 

a Miami suburb. The agents rammed 

the suspect’s vehicle, which brought all 

the cars to a stop and now the action 

really began. Most of the FBI agents 

wore no body armor at all, even though 

they knew the bad guys were very fond 

of shooting people. The FBI agents 

were primarily carrying handguns in .38 

or 9mm, even though they knew their 

adversaries would likely be shooting rifles 

and shotguns. Finally, the FBI largely 

got very poor hits on the bad guys. In 

the end, the two criminals expired at the 

scene, as did two FBI agents. Another 

five agents were seriously wounded. 

 So, with reverence to the fallen FBI 

agents, what did we learn from all of 

this? The Miami FBI shooting resulted in 

better training on the use of cover and 

concealment, more widespread use of 

body armor, and the mandate to use 

long guns instead of handguns whenever 

possible. It also gave rise to the .40 S&W 

cartridge, which is now a very common 

defensive handgun caliber, both in law 

enforcement and private hands. Yet, 

the most noteworthy training element 

to emanate from the Miami shooting is 

that of Combat Mindset. Some of the 

bad guys out there are not just sitting 

on the couch getting high and watching 

TV. Some of them have military training 

and keep their skills sharp with routine 

practice. These are serious enemies and 

such was the case in Miami. When you 

are confronted by a dedicated opponent, 

you need to be tougher. You need a 

Combat Mindset that is superior to your 

on the range and carrying .357s on the 

street. They were trained to dump the 

empty brass into their hand after a firing 

exercise and to place that brass in their 

pocket so as to keep the range spiffy. 

They were taught to reload their revolvers 

a single round at a time. They were taught 

almost nothing about the pump-action 

shotguns they were carrying in the cars. All 

of these deficiencies resulted in the deaths 
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our curriculum. Clearly, we concentrate 

our efforts on you, the individual, and 

not team tactics, military units and the 

like. Even so, there is benefit to be had, 

lessons to be learned, from each and 

every gunfight. Our goal at Front Sight is 

to make sure you receive that benefit.

In 1992 I had a lengthy conversation 

with a very notable figure in the firearms 

training world. He said flatly, “There is 

nothing more to learn in the world of 

defensive shooting. The only thing left 

is dissemination. Spread the word and 

get people trained.” I agree with the “get 

people trained” part of his statement. 

I completely disagree with the “nothing 

more to learn” part. That comment was 

made to me almost exactly 20 years 

ago. The advances made in terms of 

techniques, equipment and tactics in the 

last 20 years are impressive. If we had 

simply declared ourselves victorious and 

stopped learning, we would have missed 

them all. You can stop learning if you want 

to, but the bad guys are a creative lot; 

they are sitting around right now dreaming 

up new ways to pull off their next stunt.

And to survive that next “stunt,” how 

much training and preparation might you 

need? In other words, do you actually need 

formal firearms training? Many people live 

to a ripe old age and never even get into 

a fist fight, let alone a gunfight. They lived 

their whole life completely untrained and 

completely without skill. Yet, for them, 

unskilled was good enough. You and 

I understand the only reason they were 

“good enough” was dumb luck. Do you 

want to bet your life, and more importantly 

the lives of your loved ones, on dumb luck? 

At the other end of the spectrum, if your 

job entails serving high-risk warrants on 

the “other side of the tracks,” you need 

lots of firearms training. Most of us live 

somewhere in between. You don’t want to 

trust your life to luck, but you don’t want to 

train to some lofty “professional gunfighter” 

standard either. You understand the 

value of training, but you want it to be 

correct and appropriate to your needs.

HOW MUCH TRAINING IS ENOUGH?

The first thing you need to do is define 

what kind of training you need and how 

much. That’s not easy. An unpleasant 

truth about gunfighting is that you have 

to be pretty darn good for your very first 

gunfight. You don’t have the luxury of 

losing a gunfight or two as you get better 

and better. There is no “warm-up.” There 

is no progression from little league to the 

minors to the majors. When it’s for blood, 

you had better be in the majors the very 

first time that handgun leaves the holster.

And here’s another problem. It’s 

impossible to predict just how good you 

need to be to win any particular gunfight. 

That clearly depends on the bad guys you 

are facing. Many bad guys are complete 

idiots and just a modicum of skill and a 

firm attitude on your part will save the 

day. However, some bad guys are highly 

skilled and dedicated, and to win that 

fight you will have to be pretty sharp.

There are lots of entities that offer 

“firearms training.” Examples include the 

local gun store, the local range, the NRA, 

family, friends and professional training 

organizations. However, since gunfighting 

is not a trial-and-error type of activity, go 

to a professional organization for your 

training. Obviously, I recommend Front 

Sight, but I am also a realist. If you live 

on the other side of the country and your 

schedule or budget preclude you from 

making the trip to Front Sight, no problem. 

For the time being, get the best training 

you can at the local level. In fact, many 

of our students start at the local level to 

learn a little bit about the gun, shoot a 

few rounds and get over their anxiety. 

Then they take the next step and come 

to Front Sight for professional training. 

There is nothing wrong with this two-

step approach. Just don’t kid yourself 

that a familiarization course held at the 

local range equates to proper training.

Defining the skills you will need 

on any particular day is impossible. 

I can however, describe for you a 

hypothetical gunfight, as it would be 

experienced from your perspective:

• You are using the Color Code of 

Mental Awareness, and you see 

trouble brewing well in advance.

• You spot two or three suspicious guys 

who look intent on hurting you.

• You move to cover, or at least 

concealment, to get some protection.

• You deliver verbal commands that 

are crisp, clear and rehearsed. 

These will hopefully dissuade your 

opponents, but at very least, help you 

later with criminal and civil liability.

This all seems pretty basic today, but 
good men had to die to spark change.
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• The bad guys are wearing body 

armor, but you don’t notice it. You 

get good hits but they don’t work; 

your adversaries aren’t impressed in 

the least. Now you are forced to use 

“Plan B.” You had better have a Plan B!

• Your adversary turns out to be the 

guy standing right in front of you 

at the bank. He is so close to you 

that if you shoot from your usual 

stance, he will simply grab your 

weapon. You either need an alternate 

stance or more distance, or both.

• You ran your weapon out of 

ammunition and now it’s time 

for an emergency reload.

• Somewhere along the line, your weapon 

malfunctioned and you must clear it 

right now — before you get shot.

• The bad guy is inside your house and 

your family is screaming for your help. 

You called 911, of course, but the cops 

won’t be there for 15 minutes. It’s 

now up to you to move tactically and 

clear the house to help your family.

• It’s too dark to reliably navigate 

through the house, identify the threat 

or see your sights. You must now 

add a flashlight into the equation 

to find and stop the bad guy.

• You are carrying a small child or maybe 

you are injured. Now you have to do 

all of the above with only one hand.

This is sounding more and more 

like professional training, isn’t it?

Proper training saves lives. Period. 

This is true whether you are a private 

investigator, process server, bail 

bondsman, security guard, businessman 

or housewife. The correlation between 

proper training and winning gunfights 

was established decades ago. 

However, the vast majority of people 

who carry guns for a living still don’t 

fully embrace this connection. They 

own the gear and have the concealed 

carry permit, but they rely on hope for 

everything else. Hope is not the way 

this game is played. To win gunfights, 

you must have the necessary skills 

committed to muscle memory well in 

advance. If you are already looking 

down the muzzle of your opponent’s 

weapon, you’re running a little late. So, 

let’s quit talking and start training.

Good luck out there, and stay 

in Condition Yellow. ●

Brad Ackman is the operations manager 

and director of training for Front Sight 

Firearms Training Institute in Las Vegas, 

Nev. Brad was born in Denver, Colo., in 

1964. He received his bachelor’s degree 

from Southern Methodist University and 

subsequently his master’s degree from the 

University of Montana. He developed a keen 

interest in firearms and hunting at an early 

age, but it wasn’t until one fateful day in 

April of 1982 that he sought out professional 

training. Ackman immediately recognized 

that firearms training would be his passion 

and his profession, and he never looked 

back. Over the next 30 years, Ackman had 

the luxury of working with the biggest names 

in the firearms training world. Rubbing 

elbows for three decades with hundreds 

of firearms instructors and thousands of 

students has given rise to many unexpected 

stories. Thanks to his enthusiasm for writing, 

Ackman compiled a wide assortment 

of these humorous short stories and 

assembled them into a book called In 

the Trenches at Front Sight. Ackman’s 

book is available at BradAckman.com.

• By now your heart is really racing, 

and you rely on the Combat 

Mindset to stay focused.

• The distances are anywhere from 

arms reach to maybe 30 feet.

• The bad guys ignore your 

commands and make their move.

• You draw your handgun from a holster, 

which is concealed under your shirt.

• You fire two rounds to the thoracic 

cavity of each adversary. To do that, 

you again rely on the Combat Mindset 

to focus on the front sight, gently press 

the trigger, and completely ignore the 

bright flashes coming from their guns.

• It is all over in about 2½ seconds.

• You look around for more trouble 

because rats travel in packs.

• Your weapon is now half empty, so 

you perform a Tactical Reload to 

bring it back up to full capacity.

• Now it’s time to call 911 and get help. 

What you say and what you don’t 

say is critical. It is so critical that it is 

rehearsed. Don’t think for a second 

that you will be calm enough deliver 

coherent information after having 

just survived a gunfight unless you 

have thought about it in advance.

• The cops arrive and they are as 

nervous as you are. If you do 

something silly now, you are at 

risk all over again for getting 

shot. This interaction is also 

rehearsed well in advance.

And here are a few variables that occur 

fairly often in the world of gunfighting:

• Your opponent has taken a loved 

one hostage. Now it is up to you 

to make a precision brain shot 

on the bad guy who is hiding 

partially behind your daughter.
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▼
Feature

Building a Defense
Through CRIMINAL 
INVESTIGATIONS

I
t really does not matter what the charge is, investigation is 

essential in every criminal case. This is true even if you think 

the client will ultimately plead guilty. A lawyer cannot effectively 

advise a client if he does not possess a complete understanding 

of the law and the facts1. This article will discuss the basic 

aspects to a successful investigation. There are an infinite number of 

ways to prepare your case successfully.

1 U.S. Constitution Sixth Amendment

BY  JIM WILLIS, 
CHRISTOPHER L. TRITICO, 
RON S. RAINEY and 
TROY MCKINNEY
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Beginning Jan. 1, 2014, the Michael Morton Act changed the 

discovery process and hopefully will level out the “fairness” for 

the criminal defense investigator and lawyer. The Michael Morton 

Act is in the Code of Criminal Procedure Section 39 and will be 

discussed in more detail at the end of this article. 

What does it take to thoroughly investigate a criminal case? 

There is not one answer for all case situations, but these items 

should be considered.

1) Elements of a Thorough Investigation

a) Learn the facts. With your attorney, read and review 

the state’s file. That may sound elementary, and it is. 

However, it is a free look at the state’s case — do not 

pass it up. When you are reviewing the state’s file, write 

down everything in the file. This is important because 

the attorney must request items from the state. With the 

Michael Morton Act, the state must produce the requested 

items that the defense is entitled to. 

b) Discuss the facts with your client. There is a strategic 

reason that this section comes after reading the state’s file. 

It is best to discuss the facts fully with the client in light 

of what you learn from the state’s file. You leave all your 

options open this way. In your discussion with your client, 

there are important matters to be detailed: 

 i) Eyewitnesses: Have the client give you the names and 

all other information they have about any eyewitnesses. 

Have the client tell you what he expects they will say. 

Get as much information as you can before you begin 

interviewing witnesses.

 ii) Fact witnesses: Fact witnesses include people that 

have knowledge about the case but may not have 

“actually” witnessed the incident. Discuss with your 

client who may be “fact witnesses” who are not 

eyewitnesses. Same drill here — find out what the client 

expects them to say and all of their contact information. 

 iii) Expert witnesses: Identify what type of experts you 

will need, if any. Doing this early in the case helps you 

better prepare the case with the lawyer. 

 iv) Hostile witnesses: These you get from the state’s 

file. Get all of the information available about them. 

Generally, you get not only what they have to say about 

the case but also their full name and date of birth, home 

address and phone numbers. Knowing what to expect 

from them will assist in prioritizing witness interviews. 

Additionally, the Restitution, Injury, and Punishment 

(RIP) calls from the state will also be a benefit if the 

case turns into a mitigation case. 

 v) Character witnesses: Have your client make you a list 

of character witnesses with name, address and phone 

number and a summary of how they know the client and 

what they are expected to say. The client will have a 

tendency to give you the phone book on this. I tell them 

up front, “If I call any character witness, it will not likely 

be more than three. So pick your best ones.” It is a 

waste of time in most cases to call a bunch of character 

witnesses. The rules of evidence make character 

evidence boring at best. In a normal case, a few will do.

With this backdrop you should now have a fairly complete 

picture of the case. I say a “fairly complete picture” because at 

this point it is too early to know everything. However, what you 

are setting up is a place to start. 

2) Investigator and Attorney — Then Working with Them

a) There are a multitude of lawyers and personalities out 

there. You have to decide which type you can work with. 

Build the relationships and you will stay busy. 

b) Have an investigation plan with your attorney. 

 i) Take the information that you gathered and make a 

working plan on what needs to be done first. Most clients 

do not have an endless supply of funds to spend on 

investigation. That is why a clear plan on what needs to 

be done first is so important. By ranking the importance, 

you can outline the investigation and have a clear and 

unambiguous list of matters to work on. There is no way to 

tell you what that order is because each case is different. 

However, interviewing fact witnesses and eyewitnesses 

will always come before character witnesses. 

 ii) When putting your investigative plan together, provide 

the attorney with as much information as possible. List 

the witnesses in the order in which you have prioritized 

them. In some cases it is good to set up a meeting 

with the investigator, the client and attorney so that the 

investigator can quickly get up to speed. 

 iii) A good investigative plan will have at least the 

following elements: 

(1) Conference with attorney and client; 

(2) Witness interviews; 

(3) Forensics: 

(a) Crime scene viewing 

(b) View evidence in possession of the state 

(c) Photographs and/or drawings 

(4) Expert witnesses; 

(5) Other matters. This includes the items that are 

case-specific. In some cases, you may need 

911 calls, bar records, utility records, cell phone 

records, etc. Be creative. 

(6) Weekly status meetings with attorney;

(7) Always bear in mind how much the client can afford 

when outlining an investigation. The investigative 

plan is the same regardless of how much money 

you have to spend. The courts are increasingly 

stingier with funds for investigation; however, funds 

are available. It is important to know how to obtain 

the resources in your county. In fact, it is in my view 

a violation of the Sixth Amendment for the courts 

to cut off or limit arbitrarily the amount of funds 

available for investigation. 

3) Locating and Interviewing Witnesses 

a) This is the most important part of any investigation. A good 

investigator will find and interview witnesses. Interviewing 

witnesses can be a challenge, but with practice your 

technique will be honed. After conducting thousands of 

interviews, I continually learn something new from each 

person I interview.
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b) Visiting the scene can be of great importance in locating 

witnesses. If it’s in a neighborhood, knock on doors and 

start asking questions. If it’s in a business area, go to the 

other businesses. You will be surprised who you can find 

that the police did not. The police historically do not do a 

great deal of investigating. They talk to whoever is right 

there and they are done. You can make the difference by 

rooting out those who have not been contacted. 

c) Today, investigators have access to many databases that 

did not exist before and are a great resource for those 

that know how to use them. When you have names and 

no other information, these databases are crucial for 

developing useful information.

d) School records are very helpful in cases that involve 

children. There is a wealth of information located in them. 

In the school file you will find discipline records, healthcare 

providers and the location information of family members. 

Always, I mean always, subpoena the school records of the 

children involved. 

e) In many cases, you are forced to deal with the medical 

profession. We all know HIPPA by now and the restrictions 

imposed by it, and we can’t change that. Get with your 

attorney and use the power of a court order to obtain the 

records. These records are helpful to most cases.

4) Viewing the Crime Scene

a) This can be very helpful. Here you are not only looking to 

see where the events took place, but you are also looking 

for evidence. Examine the scene based on your case. 

b) Forensics at the crime scene is important also. If your 

case involves forensics, viewing where items were 

collected may prove beneficial when challenging results. 

Furthermore, photographing should be done quickly at an 

outdoor scene. 

c) If you find evidence when viewing the scene, make sure 

you thoroughly photograph it in the exact location you 

found it. Contact the appropriate law enforcement agency 

after you have completely photographed and documented 

the evidence. 

5) Finding Expert Witnesses to Build Your 

Investigative Tool Box

a) Make yourself better by building your network with experts 

in areas of criminal defense. Ask your colleagues for expert 

witness referrals. I try to get several names to refer to 

my attorneys.  

b) When you are interviewing the experts, ask pertinent 

questions such as: How many times has this expert 

testified before? Has this expert ever taken a different 

position than what you are requesting? 

c) Obtain resumes and curriculum vitae (CV) along with any 

other credentials pertinent to their field, e.g., latent prints, 

ballistics, serology, DNA, medical, polygrapher, accident 

reconstruction, fraud, and mental health, etc. 

6) Workin g with Informants and Confidential Sources

a) From time to time, you will get someone with information 

who does not wish to be involved; however, this is not a 

problem that we face very often. If they possess critical 

information, try to get as much as you can before telling 

them they may have to testify anyway. There are times 

when they can give you information that you can prove 

a different way. This will allow you to gain credibility with 

others who may have information and have been unwilling 

to come forward. 

b) If you are going to use someone in this fashion, then you 

better get something in return. This person better be able 

to get you what you need. It is not very often that I make a 

deal with someone that I will not call them to testify.

7) Preserving Evidence for Trial 

a) This is simple. You take control of evidence yourself. Have 

a safe place where the evidence is kept and to prevent 

your attorney from becoming a witness in the case. Have 

tight controls and effective chain of custody techniques for 

all evidence that you take control of. 

b) Business records are easy. Issue a subpoena for the 

records and send it over with a business records affidavit. 

Tell them that they may not have to appear if they sign 

the affidavit. Do not tell them they will not have to appear 

because you never know what will happen. The subpoena 

is the best way to get documentary evidence. 

c) Once you get your evidence put together, have a safe place 

to store it to protect it from deterioration, damage or loss. 

There is no feeling worse than on the eve of trial not being 

able to locate your evidence. 

Several years ago we saw the horrors resulting from 

prosecutors suppressing critical information in the State of 

Texas versus Michael Morton. As a result, Michael Morton 

was convicted for the brutal killing of his wife and spent 

the next 25 years in prison. In 2013, the Texas Legislature 

passed the Michael Morton Act, which expanded the scope 

of discovery for defendants in criminal cases by amending the 

Texas Code of Criminal Procedure, Section 39. The provisions 

of 39.14 are intended to minimize the horror and likelihood 

of another Michael Morton and bring fairness into criminal 

discovery to help prevent future instances of dehumanizing 

miscarriage of justice.

THE MICHAEL MORTON ACT: 

CODE OF CRIMINAL PROCEDURE SECTION 39

 1) Initiation of Discovery — Needs to be in writing directed to 

prosecutor, filed with the court and contain a certificate of 

service, see Section 39.14(a).

 2) The Form of Discovery Production — 39.14(a) requires 

the State to “produce and permit the inspection and the 

electronic duplication, copying and photographing” of the 

requested discovery.

 3) What Can Be Requested and What Must be Produced — 

39.14(a) also sets out what can be requested, what must be 

produced and the statutory exceptions.

 4) Redaction of Material — Not everything is discoverable. 

39.14(c) allows redaction in certain circumstances. 

 5) Confidentiality of Discovery — Two sections of the new 

discovery rights, 39.14(e) and 39.14(f) create obligations and 

restrictions on dissemination of the material provided.

 6) Ethical Obligations Exception — Lawyers have certain 

ethical rights and restrictions on public communications 
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concerning the facts of a case, as provided by the Texas 

Disciplinary Rules of Professional Conduct, see 39.14(g).

 7) Pro Se Defendants — May not obtain discovery by simply 

requesting it. It requires a court order, and the state is only 

required to let the pro se defendant view and examine the 

material; the state is not required (though it may) provide 

electronic or other copies, see 39.14(d).

 8) Costs of Discovery — A prosecutor may not charge anything 

to produce the required discovery and nothing in the statute 

allows them to do so. See Section 39.14(I) for exceptions.

 9) Documenting Discovery — 39.14 contains specific rules 

for documenting and memorializing discovery in order to 

eliminate hind-sight arguments over what was produced 

by the state or received by defense counsel. See 39.14(I) 

and 39.14(j).

 10) Brady and the Statutory Brady-like Obligations — Lawyers 

must be familiar with the requirements of Brady v Maryland, 

which provides that due process requires the state to turn 

over any exculpatory, impeaching and mitigating evidence.

 11) Discovery Agreements — 39.14(n) allows the parties to agree 

to some discovery and documentation different than the 

statute requires.

 12) Interaction with Public Information Act — Article 39.14(m) 

prevails over Chapter 552, Government Code.

 13) Important Exceptions from 39.14 Discovery — 39.14(a) 

expressly provides that the discovery rights under 39.14 are 

“[s]ubject to the restrictions provided by Section 264.408, 

Family Code, and Article 39.15 of this code …”

 14) Sanctions for Violation of the State or Discovery Abuse — 

39.14 contains no express sanctions for the violation by any 

party of the provisions of the discovery statute.

 15) Effective Date and Applicability — SB 1611 became effective 

Jan. 1, 2014, and applies to alleged crimes committed on or 

after Jan. 1, 2014.

If this appears to be elementary — it is. A proper investigation 

is limited by the imagination of the lawyers and the investigators 

they employ. While you need to use your time and resources 

judicially, it is important to use the time productively. Never 

get into a situation where you feel that investigation is 

not a necessary step in the proper representation of the 

criminally accused.

The fee you were paid requires that you do more than attempt 

to investigate. What we do is not only one of the most important 

functions required under the Constitution; it affects the balance of 

the lives of many people. Getting the job done right requires the 

active participation of the lawyer and investigator. ●

A special thank you to Christopher L. Tritico, Ron S. Rainey and 

Troy McKinney for contributions and comments in this article. These 

gentlemen are all criminal defense lawyers with offices in Houston. 

Jim Willis, a partner with Benken and Associates, has more than 

20 years of investigative experience and works hundreds of criminal 

and civil cases a year. Willis publishes articles for the Harris County 

Criminal Lawyers Association, Texas Criminal Defense Lawyers 

Association and Texas Association of Licensed Investigators. Willis is 

available for questions and comments at Jim@JimWillisPI.com.

▼

NCISS/ISPLA

Support Our
Profession’s State

Legislative Warriors
and National

 The Texas Associ ation of Licensed Investigators and The 

Texas Investigator would like to thank NCISS, ISPLA and 

TALI’s lobbyist, Keith Oakley, for their selfless service 

and support to furthering the investigation and security 

professions through proactive state and national legislative 

activities. I urge you to visit the websites for NCISS and 

ISPLA for the most current legislative news and information 

about joining their ranks and making a positive impact on 

our profession. ●

K eith Oakley, 

TALI Lobbyist

Investigative & Security Professionals 

for Legislative Action (ISPLA)

www.ispla.org

The National Council of Investigation 

and S ecurity Services (NCISS)

The National Voice of the Private 

Investigation & Security Profession

www.nciss.org
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▼
Feature

O
ur spring conference held March 7-8, 

2014, at the Houston Marriott West 

Loop was a tremendous success! 

More than 220 private investigators 

were in attendance and enjoyed 

two full days of excellent presentations by experts 

in their field who supported the conference theme, 

“Using Specialists to Enhance Your Profitability.” 

It was great to see many old faces and make 

new friends. Our vendors and sponsors were 

outstanding, and we are grateful for their support 

and assistance.

Using Specialists to 
   ENHANCE YOUR
   PROFITABILITY
Spring Conference Recap

BY MARK GILLESPIE, TCI
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seminar on Friday addressing “An Effective Sales and Marketing 

Roadmap to Thrive in Today’s Economy.” Diana is an expert at 

transforming business owners and businesses to be the best 

they can possibly be. 

• James and Betty Casteel, Casteel and Associates, joined 

us from Birmingham, Ala. Jim is president of the Alabama PI 

Association (APIA) and Betty is first vice president. Jim gave a 

two-hour presentation on Surveillance Cameras & Techniques – 

Covert and Conventional. His presentation was one of the best 

on surveillance that anyone will receive! 

• Betsy James Cooper, forensic artist, gave an outstanding 

presentation on “Forensic Artist and the PI,” which was 

extremely interesting and informative. 

• JJ Gradoni, president and owner of Gradoni & Associates 

(Houston), provided a two-hour presentation on Criminal 

Defense Investigations that was nothing short of outstanding! 

He provided a wealth of investigations material available on the 

TALI website!

• Ed Martin presented “Investigating Fraud in the Private Sector.” 

Ed is an outstanding fraud investigator and forensic accountant 

who always delivers outstanding information. 

• Jay Abiona, founder and CEO of Credible Security Solutions out 

of Houston provided a remarkable and captivating presentation 

on interviewing techniques. (Clinton…“I did not have sex with 

that woman….”)

• Brad Bacom, chief investigator, Texas Certified Investigator for 

Abraham, Watkins, Nichols, Sorrels, Agosto & Friend (Houston), 

provided an outstanding presentation on ethics.

• Tim Quinn provided a Texas Supreme Court Process Server 

Certification course, and Jim Willis, with Benken and Associates 

(Houston), taught a Texas Concealed Handgun License class.

SPONSORS

• Cody Woods, LawMate America

• Diana Garren, True Perceptions

• Tina Green, El Dorado Insurance

• Brian Costanza, Costanza Insurance

• Neil Caddell, TLOxp/TransUnion

VENDORS

• Rustie Salazar, Breakaway Photography

• Rob Kimmons, Kimmons Investigative Services

• Carolyn Wolter and David Sweet, Quick CourtLinks

• Ryan Hardy and Chris McDade, Social Discovery Corp

• Louis Lufkin, Texas A&M Commerce, Criminal Justice/

Criminology

FRIDAY NIGHT DINNER AND ENTERTAINMENT

The Honorable Keith Oakley was on his game as he brought 

many laughs poking fun at politics, people and PIs. John Chism, 

TALI member and chairman of the Private Security Board, 

demonstrated unparalleled leadership qualities (and guts) by 

grabbing the mic and being the first to sing a duet with PDI 

graduate Dana Pritchard. Their rendition of Sonny and Cher’s 

“I Got You Babe” was flawless (so to speak). ●

OUR SPEAKERS

• Texas DPS Assistant Director RenEarl Bowie spoke on Private 

Security Board Rules. RenEarl always entertains us with an 

outstanding message and extremely pertinent information 

regarding DPS and changes in policies and procedures 

affecting oversight of our profession. 

• Kelly Riddle, president of KelmarGlobal (San Antonio), spoke 

on Intellectual Property. Kelly is a master at exceeding our 

expectations and providing us a wealth of information.

• Diana Garren, owner of True Perceptions from Atlanta, Ga., 

was our Rio Grande sponsor and provided a free three-hour 

pre-conference seminar Thursday evening and general session 
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PRIVATE INVESTIGATORS, PUBLIC 

DETECTIVES, BUREAUCRATS — 

all of us who work for attorneys and 

such — struggle at times with simple 

communications. In this issue, we 

suggest three things you can do, starting 

today, to improve your credibility (and 

perhaps, over time, the ways people 

perceive private investigators) by 

improving your communications skills. 

If you read only part of this article, 

skip to the end at Section 3, The Note. 

The first two are fundamentals — skills 

you should already have and habits 

easily changed. The Note is the secret 

weapon. It’s your superhuman skill that 

radically sets you apart from the rest.

1. USE PLAIN ENGLISH.

“The fight against bad English is not 

frivolous,” George Orwell wrote in his 1946 

essay Politics and the English Language. 

“…If thought corrupts language, 

language can also corrupt thought.”

“If you can’t explain what you’re 

doing in plain English, you’re probably 

doing something wrong,” economist 

Alfred Kahn wrote in a famous memo that 

urged fellow civil servants to compose 

their letters and reports clearly and 

succinctly. The passive grammatical 

construct particularly irked him:

“The passive voice is wildly overused 

in government writing. Typically its 

purpose is to conceal information — one 

is less likely to be jailed if one says, ‘He 

was hit by a stone,’ than if he says, ‘I hit 

him with a stone’…The active voice is 

far more forthright, direct, humane.”

Th ink, “Mistakes were made.” 

William Schneider coined the term 

“past exonerative tense” to describe 

this linguistic construct, and William 

Safire called it a “passive-evasive way 

of acknowledging error while distancing 

the speaker from responsibility for it.”

It’s not only the passive voice that 

makes officialspeak feel so dehumanizing. 

It’s the unnecessarily complex language 

and overuse of incomprehensible jargon, 

which conceals ideas instead of clarifying 

them. Echoing Kahn, Alan Siegel, a 

self-styled “simplicity guru” who did a TED 

talk on business communications, says 

that simplifying legal writing reconnects 

institutions with the people they serve. 

“I define simplicity as a means 

to achieving clarity, transparency 

and empathy, building humanity 

into communications.”

As private investigators, we deal in 

information. That’s why we should be 

practicing the lost art of clarity in our 

own work, by writing reports in the kind 

of simple prose advocated by Siegel, 

Kahn and Orwell. Instead of using the 

absurd officialese so often seen in police 

reports (and described to comic effect 

in this newspaper article), why not write 

our reports the way we tell stories, using 

simple subject-action verb constructs 

and ordinary, familiar vocabulary? 

Precise language doesn’t leave much 

room for misinterpretation. It ensures 

that clients understand exactly who 

did what, and when, and it makes you 

look like a smart, savvy character fully 

responsible for his actions (i.e., “I did 

this” instead of “This was done…”).

We here at Pursuit Magazine 

believe that the private investigator 

should wield his pen with the 

precision of a scalpel, in the service 

of reason, intellect and humanity. 

In his essay, “Politics and the 

English Language,” Orwell offers a few 

remedies for the kind of bad writing 

that infects government, business 

and academia. Here’s an excerpt:

1. Never use a metaphor, simile or 

other figure of speech which you 

are used to seeing in print.

2. Never use a long word where 

a short one will do.

3. If it is possible to cut a word 

out, always cut it out.

4. Never use the passive where 

you can use the active.

5. Never use a foreign phrase, a scientific 

word or a jargon word if you can think 

of an everyday English equivalent.

6. Break any of these rules sooner than 

say anything outright barbarous.

Professional Development

Communication 
Tips for True 
Professionals

Three things you 
can do to improve your 
communication skills

BY HAL HUMPHREYS, CFE

▼
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For more entertaining examples of 

pompous and execrable writing, look 

for the Bad Writing Contest website. 

2. PAY ATTENTION TO GRAMMAR.

The following appeared in Pursuit 

Magazine in the latter part of 2013: 

 These are the words of our 

Grammar Examiner. I have deftly 

stolen her words here: 

It’s a sad fact that people judge each 

other for superficial reasons. Despite 

what your high school English teacher 

may have told you, flawless writing isn’t 

the chief indicator of intelligence. But 

when you communicate with clients 

and colleagues mostly via email, text 

message and written reports, they 

will evaluate your writing. And if your 

communications are rife with elementary 

errors, your peers will not be impressed.

Often, an email may be your 

only chance at a first impression. 

Why not make a good one?

Unfortunately, spell-check and 

grammar-check don’t catch every mistake. 

Spell-check misses many homophone 

and apostrophe errors, and it certainly 

won’t catch that most embarrassing of 

gaffes: misspelling the client’s name.

Even if you’re just not a grammar 

guy, you can train yourself to see 

mistakes in your writing, just like 

you learned to observe the world 

with a keen investigator’s eye. 

The Grammar Examiner is our in-house 

editor. She gets the last look at any 

article we post and any report we send 

to clients. I strongly suggest you find 

your very own Grammar Examiner, or 

(for a small fee) you can hire ours. 

3.  COMMUNICATE CLEARLY, 

FREELY AND OFTEN.

The Email: Email is so easy. Texting 

is so direct. Reports are required. 

A hand written note, that’s the 

mark of a true professional. 

We cannot get away from email. 

It’s quick. It’s efficient. It’s easy. It’s a 

requirement in today’s connected world. 

Apply the first two steps and make your 

emails professional. You have to do that. 

The Text: Texting is a form of 

communication that I don’t fully 

appreciate. I text, but I do not like it. 

I have several problems with texting. First, 

I have rather large hands and fingers 

and it’s not at all unusual for a text to 

look like this: Hhhal; hwre, what’x up? 

I’m not a fan. I do include the following 

disclaimer on my text and email sent 

from my iPhone. “Sent from my mobile 

device. Please forgive typos and errors.” 

I understand my discomfort with texting 

may be a luddite’s lament, but there’s also 

the issue of texting and driving. I’ve seen 

more people lately texting while driving 

than I’m in any way comfortable with. 

It’s a serious problem. We’ve actually 

instigated a no phone policy while in the 

car. (This may not be totally possible in 

surveillance situations, but that’s just a 

hazard of the job. I can suggest that you 

invest in a good set of hand-held two-way 

radios for surveillance work. They work 

and there’s only one button to push.)

The Report: Reports, the bane of our 

existence, are a necessary evil. Attorneys 

need reports to keep their files up to 

date. Courts need reports from experts 

to understand what they’re going to say. 

Reports are so important that it would 

be totally unprofessional to send them 

out un-reviewed. Hire an editor to read 

your reports, a second set of eyes that 

can catch those little mistakes you can 

no longer see. I once watched an expert 

die the death of a thousand paper-cuts as 

opposing council destroyed her credibility 

pointing out a series of minor grammar and 

pagination errors throughout the report. 

Her work was solid, but her report was 

unprofessional and she lost all credibility. 

3 (B) - The Note - Take the time to 

write notes to your clients. A hand-written 

note on good quality paper stock in 

a matching envelope says, “I care. 

I pay attention to details.” There’s just 

something about the stamp, the hand-

written address, the intimacy of ink on 

paper. A simple thank you note is so 

rare these days as to be remarkable. 

Notes are key to maintaining 

relationships and connection. If a worker 

does a good job on an important task, 

write a note. If a contractor does an 

exceptional job, write a note. If a client 

has a winning day in court, write a note. 

When someone buys you drinks, write 

a note. When you buy someone drinks, 

write a note thanking them for their 

time. Write notes. Write them often. 

They will make a lasting impression.

BONUS TIPS – 

A FEW SUPERFICIAL THINGS THAT 

MAKE A HUGE DIFFERENCE

Go old school: If your handwriting is 

illegible, which mine is, you can always 

pick up an old manual or electric 

typewriter for a unique personalized note. 

I do this sometimes and the impact is 

equally cool. The strike of a die-cast letter 

on heavy cotton paper is undeniable. The 

indentations, almost letterpress in feel, are 

substantial and evocative of a bygone era. 

Use custom letterhead. Order custom 

stationary today — heavy stock, custom 

size. It’s not that expensive, and the 

impression you leave is one of gravitas. 

Have a simple header graphic, something 

personal. Make this stationary yours. You 

can use a company logo, if you like, but 

skip the branding moment. Don’t include 

an address or website. These notes are 

an act of giving. You’re not looking for 

anything in return. Keep it simple.

Custom letterhead hacks: Order a 

custom stamp you can use on the paper of 

your choice. Order a custom seal lending 

that embossed, letterpress feel to the paper 

of your choice ($25 to $90 for stamp or 

seal). Buy paper off the shelf at the local 

stationary store. Either way, these are two 

options for making your stationary in house.

In short: Use plain English. Use proper 

grammar. Write notes. 

Of the three suggestions, writing 

notes is most important. The first two are 

foundational issues, the fundamentals. 

You should be doing these things already. 

The last one is the functional equivalent of 

being the classiest guy in the room. This 

one thing — writing personal, heartfelt 

notes to your clients — will truly set you 

apart as the consummate professional. 

Do it today. Even pulling a piece of 

company letterhead and writing a personal 

note is a good start. ●

Thomas H. (‘Hal’) Humphreys is the 

executive editor of Pursuit Magazine 

and founder/lead investigator of [FIND] 

Investigations, a PI agency in Nashville, 

Tenn. When he’s not interviewing witnesses 

or surveilling the unwitting, he’s also a writer, 

radio producer, hiker, and fly fisherman.
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The Texas Association of Licensed Investigators presents the 2014 Annual TALI Conference

From the Minors to the Big Leagues 
in the World of Private Investigations
September 3-5, 2014 
(Wednesday to Friday following Labor Day)

•  Free Pre-Conference Seminar 
with three hours of CE 6 p.m. – 9 p.m. on Tuesday the 2nd

•  Full Day Pre-Conference Seminars 
from 8 a.m. – 5 p.m. on Wednesday the 3rd

•  Full Day General Sessions 
from 8 a.m. – 5 p.m. on Thursday and Friday, the 4th and 5th

AT&T Executive Education and Conference Center 
The University of Texas at Austin

1900 University Avenue

Austin, Texas

Visit the Conference Website at

www.TALI.org
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